
by Stacey Phillips, Assistant Editor

Seven California auto body repair tech-
nicians have filed a lawsuit against G
& C Autobody, a medium-sized MSO
based in Santa Rosa, CA. The plaintiffs
claim they were misclassified as inde-
pendent contractors by the company

and allege a violation of the CA wage
and hour laws, unfair competition and
unfair business practices.

Joseph Lippard and Vaughn
Medeiros filed the original complaint
in the Superior Court of California
County of Sonoma on March 17. They
both worked at G & C as automotive
technicians at the company’s Santa
Rosa location. Since then, an additional

five former G & C workers have joined
the case, all alleging they were mis-
classified as independent contractors:
Phil Bill, Jeff Edwards, Luis Mata,
Jose Sanchez and Scott Steiner.

According to the complaint, “Un-
lawful and unfair business practices
included the failure to pay earned

wages including overtime wages; the
imposition of paycheck deductions
and paybacks to Defendant from its
workers for routine and ordinary busi-
ness expenses for its automotive tech-
nicians’ shop space, equipment and
other overhead costs.”

“The case is essentially challeng-
ing G&C’s long-standing practice of

by Stacey Phillips, Assistant Editor

Carl and Marsha Mueller, retired
body shop owners in Prescott, AZ, re-
cently formed a foundation to help

those in need locally and internation-
ally. The foundation, called Kayla’s
Hands, was created in memory of
their daughter Kayla, who traveled the
world with a goal to end suffering.

When Autobody News recently
spoke to Carl, the former owner of
Preferred Auto Body in Prescott, AZ,
he and his wife Marsha were prepar-
ing for a trip to Dearborn, MI, to
speak at the American Human Rights
Council’s convention and accept an
award in honor of Kayla.

Kayla, a 26-year-old humanitar-
ian aid worker, moved to the Turkish-

by Jack Weatherly, msbusiness.com

Mississippi Attorney General Jim
Hood has asked U.S. Attorney Gen-
eral Eric Holder to investigate allega-
tions that some insurance companies’
are “steering” auto policyholders to
certain repair shops and coercing those
shops to use inferior replacement
parts. The intent of those practices is
to pad the insurers’ bottom line, Hood
said in the letter dated March 13.
Hood’s letter is part of a broad legal
challenge to such practices and can be
viewed at autobodynews.com. It
comes during an election year in Mis-
sissippi in which the incumbent insur-

ance commissioner has a challenger.
John Arthur Eaves Jr. of Jack-

son is the lead attorney representing 17
states thus far and 500 body shops
across the nation in cases being adju-
dicated in the U.S. District Court for

Middle Florida.
The cases are

being tried as
multi-district liti-
gation because of
their similarities.

A Mississippi
case, Capitol Body
Shop Inc. et al v.
State Farm Mutual

MS Attorney General Jim Hood asks U.S. for Probe
of Steering of Customers By Insurers

Retired Body Shop Owners Form Foundation in Honor
of Daughter Kayla Mueller Who Was Killed Overseas

See G&C Responds, Page 10

See MS Atty General, Page 24

Lawsuit Filed Against G&C Auto Body Cites Unfair
Business Practices, G&C Responds ‘No Merit’ 

See Kayla Mueller, Page 22

G&C says suit is without merit, p. 10

Kayla Mueller and her mother Marsha

by Colin Calvert and Todd Scherwin

The Ninth Circuit U.S. Court of Ap-
peals (with jurisdiction over the states
of Alaska, Arizona, California, Hawaii,
Idaho, Montana, Nevada, Oregon, and
Washington) has ruled in Navarro v.
Encino Motorcars, LLC that Service
Advisors employed by automobile
dealerships do not qualify for the Sec-
tion 13(b)(10)(A) overtime exemption
under the federal Fair Labor Standards
Act (FLSA). It is the first court to have
held this way.

“Service Advisor” Status under the
FLSA
Section 13(b)(10)(A) exempts from
the FLSA’s overtime requirements
“any salesman, partsman, or mechanic
primarily engaged in selling or serv-
icing automobiles, trucks, or farm im-
plements, if he is employed by a

nonmanufacturing establishment pri-
marily engaged in the business of sell-
ing such vehicles or implements to
ultimate purchasers.”

Historically, this exemption has
been extended to Service Advisors.  Be-
ginning in 1973, in the federal appellate
decision in Brennan v. Deel Motors,
Inc., and continuing to as recently as
2013 in the Montana Supreme Court’s
decision in Thompson v. J.C. Billion,
Inc., courts have uniformly held that
Service Advisors are covered by that
exemption.

The Department of Labor’s Revision to
its Administrative Regulations
However, the U.S. Labor Depart-
ment’s (USDOL) track record in this
area has been inconsistent. At some
times in the past, it has said that Serv-
ice Advisors could qualify; at other

Ninth Circuit Holds Service Advisors Non-Exempt
Under FLSA Dealership “Salesman” Exemption;
Section 7(i) Exemption Is Still Available

See Advisors Non-Exempt, Page 33
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times, it has said that they could not.
At one point, USDOL issued an inter-
pretative provision at 29 C.F.R. §
779.372(c)(4) in which it took the po-
sition that Service Advisors were not
within the exemption. But after sev-
eral courts nevertheless applied the
exemption to them, for many years
USDOL said that it would no longer
dispute the issue.

In April 2011, USDOL deleted
Section 779.372(c)(4). In accompany-
ing commentary, it said that the
change was made to reflect its view
that the exemption is limited “to sales-
men who sell vehicles and partsmen
and mechanics who service vehicles,”
and that Service Advisors did not fall
within this description.

The Ninth Circuit’s Ruling
In Navarro, Service Advisors chal-
lenged the overtime exemption’s ap-
plication in light of USDOL’s revision
and statements. The lower federal
court dismissed their claims, finding
that they did fall within the Section
13(b)(10)(A) exemption.

On appeal, the Ninth Circuit first
found Section 13(b)(10)(A) to be am-
biguous on the issue. The court said,
“It is not clear from the text of the
statute whether Congress intended
broadly to exempt any salesman who
is involved in the servicing of cars or,
more narrowly, only those salesmen
who are selling the cars themselves.”

The Ninth Circuit then evaluated
whether it felt that USDOL’s revised
administrative interpretations repre-
sented a reasonable reading of the ex-
emption. Despite USDOL’s shifting
positions, the Ninth Circuit found:

Here, the Department of Labor
has interpreted the statutory exemp-
tion to exclude service advisors by
choosing the narrower definition of
the term “salesman.”  *  *  *  [W]e
conclude that the agency has made a
permissible choice. The interpretation
accords with the presumption that the
§ 213 exemptions should be construed
narrowly.

On this basis, the court concluded
that the Service Advisors are not ex-
empt under Section 13(b)(10)(A).

The Court specifically acknowl-
edged that its holding conflicted with
decisions of the Fourth and Fifth Cir-
cuits, of several district courts, and of

the Supreme Court of Montana.

Practical Impact of the Court’s Ruling
Employers in states outside of the
Ninth Circuit should note that its rul-
ing applies only within its jurisdiction.
And while in the Ninth Circuit the case
undercuts the Section 13(b)(10)(A)
overtime exemption where Service
Advisors are concerned, even there it
does not mean that Service Advisors
can never be exempt from FLSA over-
time.

The FLSA’s Section 7(i) provides
another overtime exception for certain
employees paid under a bona fide
commission pay plan. It applies to an
employee:

● Of a “retail or service establish-
ment” (meaning a location 75% of the
annual dollar volume of sales of
which (i) is not for resale and (ii) is
recognized as retail sales in the partic-
ular industry); and
● More than half of whose compensa-
tion for a “representative period” (of
not less than one month) represents
commissions on goods or services;
and
● Whose regular hourly rate of pay for
each overtime workweek is more than

1.5 times the FLSA’s minimum wage.

Of course, an employer must de-
termine whether the applicable over-
time laws of a state or another
jurisdiction include any exception like
Section 7(i), or whether any similar
provision is different from Section 7(i)
in important ways.

Thus, although automobile deal-
erships in the Ninth Circuit cannot rely
upon Section 13(b)(10)(A) for Service
Advisors (unless Navarro is later re-
versed or overruled), it is possible that
those employees can be exempt from
FLSA overtime under Section 7(i).
Those dealers should evaluate whether
Section 7(i) provides a viable alterna-
tive.

For more information, www.labor
lawyers.com.

Autobody News thanks Fisher &
Phillips LLP for permission to reprint
their article.
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